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sponsored by Roedel Parsons
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General Labor and Employment Law

This section addresses general labor and employment law issues and the impact of COVID-19.

Can my business discharge an employee for reasons other than those covered by
the FFCRA?

Generally speaking, yes. Under Louisiana law, the default rule is that every employment

relationship is “at will.” This means that the employment is terminable at the will of either party at

any time. The governor’s proclamations do not modify this rule. There are, however, some

important exceptions. Termination cannot violate the constitutional rights of the employee or a

speci�c statute. At-will employment can also be modi�ed by a contractual agreement to work for

a de�nite period of time. If such an agreement exists, then the employer must have “cause” to

terminate the employment before the expiration of the term.

Source: La. Civ. Code art 2747.
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What are my obligations with respect to wages upon termination of
employment?

Under Louisiana law, when an employee is discharged or voluntarily quits, amounts due under

the terms of employment must be paid by the next regular pay day or within 15 days, whichever

is sooner. “Terms of employment” includes more than just regular wages. It also includes vested

vacation pay, earned commissions, bonuses, and bargained-for bene�ts under a collective

bargaining agreement.

Payment must be made in the place and manner in which it has been customarily paid during the

employment. Because many places of businesses, however, are temporarily closed or operating

during reduced hours, payment can also be made via U.S. mail.

Source: La. R.S. 23:631.

Can my business require employees to use vacation
time or paid time o� (“PTO”) if my business is closed
due to the Stay-at-Home Order?

Generally, yes, provided it is consistent with your business’s

established policy or employment contract. In the absence of state

law to the contrary, employers may require the use of vacation

time or PTO and restrict its use. Where an employer o�ers a bona �de bene�ts plan or vacation

time to its employees, there is no prohibition on an employer requiring that such accrued leave or

vacation time be taken on a speci�c day(s). That said, however, please read the section below on

the new Families First Coronavirus Response Act, which restricts employers’ ability to require

employees qualifying for relief under the Act to forego vacation time or PTO.

Sources: Can We Require an Employee to Use Paid Time O� (PTO) If He or She Hasn’t Requested it? Can

We Limit When an Employee Can Use PTO?, SHRM; COVID-19 and the Fair Labor Standards Act

Questions and Answers, U.S. DEP’T LAB.

Fair Labor Standards Act

The DOL has issued the following guidance concerning the impact of COVID-19 on the FLSA:

My business has a shortage of workers due to COVID-19.
Can my business use unpaid ‘volunteers’ to help out?

Generally speaking, no. The FLSA has stringent requirements with respect to the use of

volunteers. In general, covered, nonexempt workers working for private, for-pro�t employers

have to be paid at least the minimum wage and cannot volunteer their services.

How many hours is an employer obligated to pay an hourly-paid employee who
works a partial week because the employer’s business closed?

https://s25562.pcdn.co/wp-content/uploads/1999/04/Stay-Home.jpg
https://www.shrm.org/resourcesandtools/tools-and-samples/hr-qa/pages/canwelimitorrequireemployeestousepto.aspx
https://www.shrm.org/resourcesandtools/tools-and-samples/hr-qa/pages/canwelimitorrequireemployeestousepto.aspx
https://www.dol.gov/agencies/whd/flsa/pandemic
https://www.dol.gov/agencies/whd/flsa/pandemic
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The FLSA generally applies to hours actually worked. It does not require employers who are

unable to provide work to non-exempt employees to pay them for hours the employees would

have otherwise worked.

What are an employer’s obligations to an employee who is under
government-imposed quarantine?

The Wage and Hour Division of the DOL encourages employers to be accommodating and �exible

with workers impacted by government-imposed quarantines. For example, employers may o�er

alternative work arrangements, such as teleworking and additional paid time o�.

Can my business require an employee to perform work
outside of the employee’s job description?

Yes. The FLA does not limit the types of work employees age 18 or older may be required to

perform.

Can an employer encourage or require employees to
telework (i.e., work from an alternative location such as
home) as an infection-control strategy?

Yes. An employer may encourage or require employees to telework

as an infection- control or prevention strategy. Telework may also

be a reasonable accommodation. However, an employer cannot

single out employees either to telework or to continue reporting to the workplace on a basis

prohibited by any of the equal employment opportunity laws.

Do employers have to pay employees their same hourly rate
or salary if they work at home?

If telework is being provided as a reasonable accommodation for a quali�ed individual with a

disability, or if required by an employment or union contract, then yes. Otherwise:

If this is not the case and you do not have a union contract or other employment contracts, under the

FLSA employers generally have to pay employees only for the hours they actually work, whether at

home or at the employer’s o�ce. However, the FLSA requires employers to pay non-exempt workers at

least the minimum wage for all hours worked, and at least time and one half the regular rate of pay for

hours worked in excess of 40 in a workweek. Salaried exempt employees generally must receive their

full salary in any week in which they perform any work, subject to certain very limited exceptions.

If the government bars employees from working from their current place of
business and requires them to work from home, will employers have to pay
those employees who are unable to work from home?

Under the FLSA, employees generally only have to pay employees for the hours they actually

work, whether at home or from the employer’s o�ce. However, employers must pay at least the

minimum wage for all hours worked, and at least time and one half the regular rate of pay for

hours worked in excess of 40 in a single workweek. Salaried exempt employees must receive their

full salary in any week in which they perform any work, subject to certain exceptions.

https://s25562.pcdn.co/wp-content/uploads/1999/04/Remote-working.jpg
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Source: COVID-19 and the Fair Labor Standards Act Questions and Answers, U.S. DEP’T LAB.

Families First Coronavirus Response Act

The FFCRA entails a signi�cant expansion to the Family and Medical Leave Act (“FMLA”) for coronavirus-

related reasons. Here’s a breakdown of what the FFCRA provides for small- and medium-sized

businesses.

On March 18, 2020, the FFCRA became law, known as Public Law No. 116-127. The FFCRA

becomes e�ective 15 days after enactment, or on April 2, 2020, and terminates on December 31,

2020. On March 20, 2020, the Internal Revenue Service (“IRS”), the U.S. Department of the

Treasury (“Treasury”), and the U.S. Department of Labor (“DOL”) provided some preliminary

guidance on the recently-enacted FFCRA, which amends and fundamentally expands the FMLA for

small- and medium-sized businesses, de�ned as businesses with fewer than 500 employees. The

IRS, Treasury, and DOL did this through IRS Notice IR-2020-57 (“Notice”). You can read the Notice

and access additional information by clicking on this link to the IRS website. You can also read the

full text of the FFRCA at this link.

The FFCRA applies to small and medium-sized businesses, de�ned as all American businesses or

tax-exempt organizations with fewer than 500 employees that are required to provide emergency

paid sick leave and emergency paid family and medical leave under the Act. The Act a�ords

employees up to 80 hours of paid sick leave and expanded paid childcare leave when the

employee’s children’s schools are closed, or childcare providers are unavailable, due to COVID-19.

The Act also creates a refundable paid sick leave credit and paid childcare credit for eligible

employers, as well as a break from payroll tax liability.

Here are some key takeaways from the Notice and the new FFCRA:

Does the FFCRA authorize paid sick leave for workers?

The FFCRA provides employees with paid leave either for the employee’s own health needs or to

care for family members. More speci�cally:

» To be “quarantined” within the meaning of the FFCRA means the employee or other person is

subject to a Federal, State, or local quarantine or isolation order related to COVID-19, or has been

advised by a health care provider to self- quarantine due to concerns related to COVID-19;

» Full-time employees are entitled to paid sick leave for up to 80 hours at 100% of the employee’s

pay where the employee is unable to work (or telework) because the employee requires sick leave

due to that employee being quarantined or experiencing COVID-19 symptoms and seeking a

medical diagnosis, and are entitled to sick leave for up to 80 hours at 2/3 of the employee’s pay if

the employee is unable to work (or telework) because the employee requires sick leave due to

that employee having to care for an individual who is quarantined, and/or to care for the

employee’s child or children whose school is closed or the childcare provider is unavailable as a

https://www.dol.gov/agencies/whd/flsa/pandemic
https://www.irs.gov/newsroom/treasury-irs-and-labor-announce-plan-to-implement-coronavirus-related-paid-leave-for-workers-and-tax-credits-for-small-and-midsize-businesses-to-swiftly-recover-the-cost-of-providing-coronavirus
https://www.congress.gov/bill/116th-congress/house-bill/6201/text
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result of COVID-19, and/or the employee is experiencing any other substantially similar condition

speci�ed by the U.S. Secretary of HHS;

» Part-time employees are also entitled to either 100% of the employee’s pay or

2/3 of the employee’s pay, depending on the purpose for the leave, same as a full-

time employee, but, instead of 80 hours of pay, the part-time employee’s pay is

determined by the number of hours that such employee works, on average, over

a two-week period;

» There are caps on the amount of paid sick leave employers must pay to full- and part-time

employees, including $511.00 per day and $5,110.00 in the aggregate for paid sick leave for

certain purposes (i.e., an employee that is quarantined or experiencing COVID-19 symptoms and

seeking a medical diagnosis), and $200.00 per day and $2,000 in the aggregate for paid sick leave

for other qualifying purposes (i.e., an employee caring for an individual who is quarantined,

and/or for the employee’s child or children whose school is closed or the childcare provider is

unavailable due to COVID-19, and/or experiencing any other substantially similar condition

speci�ed by the U.S. Secretary of HHS);

In addition, employees may, in some instances, be entitled to an additional 10 weeks of expanded

paid family and medical leave (which di�ers from paid sick leave) at 2/3 the employee’s pay if the

employee is unable to work due to a need to care for a child whose school is closed or childcare

provider is unavailable for reasons related to COVID-19, but this pay is capped at $200.00 per day

and $10,000 in the aggregate;

» It does not matter how long the employee has been employed by the employer; the employee is

entitled to paid sick leave for immediate use, however, in order to be entitled to the enhanced

family and medical leave, the employee must have been employed by the employer for 30

calendar days prior to requesting leave; and,

» The Secretary of the DOL shall make publicly available within seven days of the enactment of

the FFCRA a model notice required to be posted in conspicuous places on the employer’s

premises regarding the requirements described in the FFCRA.

What does the FFCRA provide to help employers?

Enforcement and Penalties

First, a word of caution. Employers may not require an employee to use other paid leave provided

by the employer to the employee before the employee uses the paid sick leave under the FFCRA.

Nor may employers discharge, discipline or discriminate against an employee who takes leave in

accordance with the FFCRA. Finally, employers found in violation of the FFCRA will be subject to

the penalties and enforcement described in the Fair Labor Standards Act and the Family and

Medical Leave Act. However, the DOL will observe a temporary period of non-enforcement for the

�rst 30 days after the Act takes e�ect, so long as the employer has acted reasonably and in good

faith to comply with the Act.

Reimbursement
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Employers may receive reimbursement for paid leave pursuant to the FFCRA. More speci�cally:

» Employers may receive a refundable credit for sick leave at the employee’s regular rate of pay,

up to $511.00 per day and $5,110.00 in the aggregate for a total of 10 days per quarter, for an

employee who is unable to work because of COVID-19 quarantine or self-quarantine or who has

COVID-19 symptoms and is seeking a medical diagnosis;

» Employers also receive a credit for sick leave for at 2/3 of the employee’s regular rate of pay, up

to $200.00 per day and $2,000 in the aggregate for up to 10 days per quarter, for an employee

who is caring for an individual who is quarantined, and/or for the employee’s child or children

whose school is closed or the childcare provider is unavailable due to COVID-19, and/or

experiencing any other substantially similar condition speci�ed by the U.S. Secretary of HHS;

» Employers further receive, in addition to the sick leave credit, a refundable family and medical

leave credit at 2/3 of the employee’s regular rate of pay, up to $200.00 per day and $10,000 in the

aggregate, for an employee who is caring for a child because the child’s school or childcare facility

is closed, or the childcare provider is unavailable due to COVID-19, and up to 10 weeks of

qualifying leave can be counted towards the childcare leave credit; and

» Employers are further entitled to an additional tax credit determined based on costs to

maintain health insurance coverage for the eligible employee during the leave period.

Tax Relief

Employers also will be able to obtain tax relief for 100% of the amounts of qualifying sick and

family and medical leave that they paid. More speci�cally:

» Employers also will be able to retain the amount of payroll taxes equal to the amount of

qualifying sick and family and medical leave that they paid, rather than depositing such amounts

with the IRS;

» The payroll taxes that are available for such retention include withheld federal income taxes,

the employee share of Social Security and Medicare taxes, and the employer share of Social

Security and Medicare taxes with respect to all employees;

» If there are not su�cient payroll taxes to cover the cost of providing quali�ed sick and childcare

leave paid, employers will be allowed to �le a request for an accelerated payment from the IRS,

which should be processed in two weeks or less; and

» Employers will be able to claim the paid sick leave and paid childcare leave credits for qualifying

leave that they provide to employees between the e�ective date of the FFCRA (April 2, 2020) and

December 31, 2020.

Does the FFCRA o�er any relief from its requirements for small businesses?

In cases where the viability of the business is threatened, employers with fewer than 50 employees

are eligible for an exemption from the requirement to provide leave to an employee in order to
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care for a child whose school is closed, or childcare is unavailable. Additionally, employers that

employ health care providers or emergency responders may elect to exclude such employees

from the coverage of the FFCRA.

More extensive guidance will be issued in the coming days.

DOL and IRS provide rule and guidance on
the Families First Coronavirus Response Act

Since our �rm published our initial Small Business Toolkit and guide to the FFCRA, the United

States Department of Labor (“DOL”) and the IRS have published several rounds of guidance to

assist employers in interpreting the dense and not-easily-understood FFCRA. Additionally, on April

6, 2020 the DOL published a temporary rule which goes further in interpreting and explaining the

FFCRA to employers.  Below is a summary of the new DOL rule and other guidance from the IRS.

New Department of Labor Temporary Rule

On April 6, 2020 the DOL published a temporary rule at 29 CFR 826 interpreting and making

operational the FFCRA. The DOL issued the rule without prior notice and opportunity for

comment subject to the “good cause” exception found in the Administrative Procedure Act at 5

USC 553(b)(B). Nonetheless, even as a temporary rule issued without notice and comment, the

rule has the e�ect of law. Highlighted below are the most important points of clarity provided by

the new DOL rule.

Clarity on the de�nition of certain words and phrases

First, the rule provides clarity on the de�nition of certain words and phrases as used in the Act,

summarized below:

“Son or Daughter”

The rule clari�es the ambiguity created by the FFCRA as to whether the phrase “son or daughter”

included children over the age of 18 that cannot care for themselves due to mental or physical

disability. The text of the FFCRA implies that anyone over the age of 18 cannot qualify as a “son or

daughter” for purposes of the expanded FMLA caretaker leave. However, the DOL rule clari�es

such persons are covered by the expanded caretaker provisions of the FFCRA, just like they would

be under the FMLA.

“telework”

The rule clari�ed that employers are not required to compensate employees for unreported

hours worked while teleworking for COVID-19 related reasons, unless the employer knew or

should have known about such telework. 

Get more about this topic and other comprehensive information in the
‘COVID-19 Toolkit for Small- and Medium-Sized Businesses’ from Roedel Parsons here.

https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-the-families-first-coronavirus-response-act
https://issuu.com/batonrougebusinessreport/docs/roedel_parsons_covid-19_toolkit?fr=sNDg4ODExMjc4OTg
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Clarity on whether employees under a stay-at-home
mandate may request paid leave

The FFCRA creates six qualifying reasons related to COVID-19 for which an employee may request

paid leave. The �rst of these reasons is for when an employee is unable to work because he or

she is subject to a Federal, State, or local COVID-19 quarantine or isolation order. The question

and ambiguity that has arisen is whether certain employees under various “stay-at-home”

mandates qualify as persons eligible for paid leave under this the �rst FFCRA qualifying reason.

The DOL’s response is as follows:

“An employee subject to one of these orders may not take paid sick leave where the employer does not

have work for the employee.  This is because the employee would be unable to work even if he or she

were not required to comply with the quarantine or isolation order.  For example, if a co�ee shop

closes temporarily or inde�nitely due to a downturn in business related to COVID-19, it would no longer

have any work for its employees. A cashier previously employed at the co�ee shop who is subject to a

stay-at-home order would not be able to work even if he were not required to stay at home. As such, he

may not take paid sick leave because his inability to work is not due to his need to comply with the stay-

at-home order, but rather due to the closure of his place of employment.”

Further, the rule clari�es that teleworking employees will generally not be eligible for paid leave

under the FFCRA.  Speci�cally, where an employer (1) has work for an employee to do, (2) permits

the employee to work from home, and (3) there are no extenuating reasons to prevent the

employee from teleworking, such an employee cannot take paid leave. Put another way, the

employee cannot both be getting paid for telework AND receiving paid leave bene�ts under the

FFCRA.

Thus, in most instances where a business has shut down or reduced operations because of

COVID-19, a�ected employees will not be eligible for paid leave under FFCRA. Such employees, of

course, will still be eligible for state unemployment bene�ts.

Clarity on eligibility for leave under the FFCRA for “Health Care Providers” and
“Emergency Responders”

As background, the FFCRA provides that an employer may exclude employees who are health

care providers or emergency responders from the paid leave requirements under the FFCRA.

However, the Act failed to speci�cally de�ne these terms as they relate to the exemption, leading

to some confusion for healthcare employers.

Accordingly, the DOL has issued de�nitions for who quali�es as a “Health Care Provider” and an

“Emergency Responder” for purposes of the FFCRA exemption.

Health Care Provider

Download the full “DOL Issues Temporary Rule and IRS Issues
Updated FAQ and Guidance on FFCRA” guide from Rodel Parsons here.

https://issuu.com/batonrougebusinessreport/docs/dol_issues_temporary_rule_and_irs_issues_updated_f?fr=sZDAzMDExNTc4ODM
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The de�nition for who quali�es as a health care provider is now

extremely broad under the DOL rule. The rule de�nes a health care

provider as:

anyone employed at any doctor’s o�ce, hospital, health care center,

clinic, post-secondary educational institution o�ering health care

instruction, medical school, local health department or agency, nursing facility, retirement facility,

nursing home, home health care provider, any facility that performs laboratory or medical testing,

pharmacy, or any similar institution, Employer, or entity. This includes any permanent or temporary

institution, facility, location, or site where medical services are provided that are similar to such

institutions.

This de�nition includes any individual employed by an entity that contracts with any of these

institutions described above to provide services or to maintain the operation of the facility where that

individual’s services support the operation of the facility. This also includes anyone employed by any

entity that provides medical services, produces medical products, or is otherwise involved in the making

of COVID-19 related medical equipment, tests, drugs, vaccines, diagnostic vehicles, or treatments. This

also includes any individual that the highest o�cial of a State or territory, including the District of

Columbia, determines is a health care provider necessary for that State’s or territory’s or the District of

Columbia’s response to COVID-19.[1]

Emergency Responder

The rule for emergency responders is similarly broad:

[A]n emergency responder is anyone necessary for the provision of transport, care, healthcare, comfort

and nutrition of such patients, or others needed for the response to COVID-19. This includes but is not

limited to military or national guard, law enforcement o�cers, correctional institution personnel, �re

�ghters, emergency medical services personnel, physicians, nurses, public health personnel, emergency

medical technicians, paramedics, emergency management personnel, 911 operators, child welfare

workers and service providers, public works personnel, and persons with skills or training in operating

specialized equipment or other skills needed to provide aid in a declared emergency, as well as

individuals who work for such facilities employing these individuals and whose work is necessary to

maintain the operation of the facility. This also includes any individual whom the highest o�cial of a

State or territory, including the District of Columbia, determines is an emergency responder necessary

for that State’s or territory’s or the District of Columbia’s response to COVID-19.[2]

While these expanded de�nitions are unfortunate for health care workers who may have a

legitimate need for paid leave, they o�er health care employers on the front lines great �exibility

in meeting the demands of the COVID-19 pandemic.

Finally, DOL “encourages employers to be judicious” when using the de�nitions of Health Care

Provider and Emergency Responder to exempt such employees from the provisions of the FFCRA

to minimize the spread of COVID-19.[3] This means employers should use common sense if they

employ a Health Care Provider or Emergency Responder who becomes sick or shows symptoms

https://s25562.pcdn.co/wp-content/uploads/2020/04/Health-Care.jpg
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of COVID-19 or whose presence at work may otherwise con�ict with e�orts to minimize the

spread of COVID-19.

Clarity on employer coverage for small businesses with
less than 50 employees

The FFCRA also provides that employers with less than 50

employees may be exempt from the paid sick leave and expanded

family leave requirements of the Act when complying with the Act

would jeopardize the viability of the business as an ongoing

concern.

The issue is that the Act did not set forth an objective criterion for when a small business with less

than 50 employees was su�ciently “jeopardized” by COVID-19 to qualify for the exemption. To

that end, the DOL’s new rule addresses this issue by explaining the conditions for when a

business with less than 50 employees may refuse to comply with the FFCRA. Accordingly, one of

the following three conditions must be met before such a small business can exempt itself from

the paid leave requirements of FFCRA:

1. If providing such leave would cause the small employer’s expenses and �nancial obligations to exceed

available business revenue and cause the small employer to cease operating at a minimal capacity;

2. If the absence of the employee or employees requesting such leave would pose a substantial risk to the

�nancial health or operational capacity of the small employer because of their specialized skills, knowledge

of the business, or responsibilities; or

3. If the small employer cannot �nd enough other workers who are able, willing, and quali�ed, and who will be

available at the time and place needed, to perform the labor or services the employee or employees

requesting leave provide, and these labor or services are needed for the small employer to operate at a

minimal capacity.

To view the full text of the new DOL rule, click here.

New IRS FAQ Guidance

At the end of last month, the IRS also released updated guidance

for employers regarding the tax credits available under FFCRA.

While this guidance is not easily summarized, the following is a

brief attempt at addressing the most important questions

employers may have about tax credits under the FFCRA.

For the full IRS Guidance and FAQ please click the following link here.

Overview

The FFCRA provides that employers subject to the Emergency Paid Sick Leave Act (“EPSLA”) and

the Expanded FMLA paid leave requirements are entitled to receive a credit in the full amount of

the quali�ed sick leave wages and quali�ed family leave wages, plus allocable quali�ed health

https://s25562.pcdn.co/wp-content/uploads/2020/04/Small-Business.jpg
https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-the-families-first-coronavirus-response-act
https://s25562.pcdn.co/wp-content/uploads/2020/04/Small-Business-1.jpg
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs#basic
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plan expenses and the employer’s share of Medicare tax, paid for leave during the period

beginning April 1, 2020, and ending December 31, 2020.

Below are some of the most important questions employers may have about the FFCRA tax

credits:

What documentation must an eligible employer retain to substantiate eligibility
to claim the tax credits? 

Eligible Employers claiming the credits for quali�ed leave wages (and allocable quali�ed health

plan expenses and the Eligible Employer’s share of Medicare taxes), must retain records and

documentation related to and supporting each employee’s leave to substantiate the claim for the

credits, and retain the Forms 941, Employer’s Quarterly Federal Tax Return, and 7200, Advance of

Employer Credits Due To COVID-19, and any other applicable �lings made to the IRS requesting

the credit.

What information should an eligible employer receive from an employee and
maintain to substantiate eligibility for the sick leave or family leave credits? 

An Eligible Employer will substantiate eligibility for the sick leave or family leave credits if the

employer receives a written request for such leave from the employee in which the employee

provides:

1. The employee’s name;

2. The date or dates for which leave is requested;

3. A statement of the COVID-19 related reason the employee is requesting leave and written support for such

reason; and

4. A statement that the employee is unable to work, including by means of telework, for such reason.

In the case of a leave request based on a quarantine order or self-quarantine advice, the

statement from the employee should include the name of the governmental entity ordering

quarantine or the name of the health care professional advising self-quarantine, and, if the

person subject to quarantine or advised to self-quarantine is not the employee, that person’s

name and relation to the employee.

In the case of a leave request based on a school closing or child care provider unavailability, the

statement from the employee should include the name and age of the child (or children) to be

cared for, the name of the school that has closed or place of care that is unavailable, and a

representation that no other person will be providing care for the child during the period for

which the employee is receiving family medical leave and, with respect to the employee’s inability

to work or telework because of a need to provide care for a child older than fourteen during

daylight hours, a statement that special circumstances exist requiring the employee to provide

care. That said, it is unlikely that a husband and wife who are both under a stay-at-home order

and who cannot telework will be able to ful�ll the requirement of representing that there Is no

other person who will be providing care for the child (or children).

Employers must retain the above-mentioned documentation for a minimum of four years after

the later of the date the tax becomes due or is paid.
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What is the amount of the refundable tax credits available to eligible employers?

The credits covers 100 percent of up to ten days of the quali�ed sick leave wages and up to ten

weeks of the quali�ed family leave wages (and any quali�ed health plan expenses allocable to

those wages) that an Eligible Employer paid during a calendar quarter, plus the amount of the

Eligible Employer’s share of Medicare taxes imposed on those wages. Quali�ed sick leave and

quali�ed family leave under the FFCRA are in addition to employees’ preexisting leave

entitlements.  See the Department of Labor’s Families First Coronavirus Response Act: Questions

and Answers for rules regarding required FFCRA paid sick leave and expanded family and medical

leave and other leave entitlements.  Eligible Employers may only claim a credit for quali�ed leave

wages.

How does an eligible employer claim the refundable tax credits for quali�ed
leave wages (plus any allocable quali�ed health plan expenses and the amount of
the eligible employer’s share of Medicare tax)? 

Eligible Employers will report their total quali�ed leave wages and the related credits for each

quarter on their federal employment tax returns, usually Form 941, Employer’s Quarterly Federal

Tax Return. Form 941 is used to report income and social security and Medicare taxes withheld by

the employer from employee wages, as well as the employer’s portion of social security and

Medicare tax.

In anticipation of receiving the credits, Eligible Employers can fund quali�ed leave wages (and

allocable quali�ed health plan expenses and the Eligible Employer’s share of Medicare tax on the

quali�ed leave wages) by accessing federal employment taxes, including withheld taxes, that are

required to be deposited with the IRS or by requesting an advance from the IRS.

Can an eligible employer required to pay quali�ed leave wages fund these
payments before receiving the credits by reducing Its federal employment tax
deposits? 

An Eligible Employer may fund the quali�ed leave wages (and allocable quali�ed health plan

expenses and the Eligible Employer’s share of Medicare tax on the quali�ed leave wages) by

accessing federal employment taxes, including those that the Eligible Employer already withheld,

that are set aside for deposit with the IRS, for other wage payments made during the same

quarter as the quali�ed leave wages.

That is, an Eligible Employer that pays quali�ed leave wages to its employees in a calendar

quarter before it is required to deposit federal employment taxes with the IRS for that quarter

may reduce the amount of federal employment taxes it deposits for that quarter by the amount

of the quali�ed leave wages (and allocable quali�ed health plan expenses and the Eligible

Employer’s share of Medicare tax on the quali�ed leave wages) paid in that calendar quarter.  The

Eligible Employer must account for the reduction in deposits on the Form 941, Employer’s

Quarterly Federal Tax Return, for the quarter.

How long are the refundable tax credits for quali�ed leave wages available? 

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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The credits for Eligible Employers for quali�ed leave wages apply to wages paid with respect to

the period of April 1, 2020, through December 31, 2020.

May a tax-exempt employer receive the credits? 

Yes. The FFCRA entitles Eligible Employers that pay quali�ed sick leave wages and quali�ed family

leave wages to refundable tax credits.  Quali�ed sick leave wages and quali�ed family leave wages

are those wages for paid sick leave and paid family and medical leave that are required to be paid

under the FFCRA.  Tax-exempt organizations that are required to provide such paid sick leave or

expanded paid family and medical leave may claim the tax credits. 

Important Links

To access the entire text of the DOL’s new Rule on the FFCRA, click

To access the DOL’s FAQ on the FFCRA, click

To access the IRS’s full FAQ on the FFCRA click

Disclaimer

The information provided in this article does not, and is not intended to, constitute legal advice.

All information, content, and materials available in this article are for general informational

purposes only. Information in this article may not constitute the most up-to-date legal or other

information.

This article contains links to third-party websites. Such links are only for the convenience of the

reader. Roedel Parsons does not recommend or endorse the contents of such third-party

websites.

You should consult an attorney for advice regarding your individual situation. Contacting us does

not create an attorney–client relationship. Please do not send any con�dential information to us

until such time as an attorney–client relationship has been established.

[1] 29 CFR 826.30(c)(1)(i) and (ii).

[2] 29 CFR 826.30(c)(2)(i).

[3] 85 Fed.Reg. 19326, at 19334.
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